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Administrative and Judicial Remedies

G.L.c.66, §10A

(a) If an agency or municipality fails to comply with a requirement of section
10 or issues a response the requestor believes in violation of section 10, the
person who submitted the initial request for public records may petition the
supervisor of records for a determination as to whether a violation has
occurred. In assessing whether a violation has occurred, the supervisor of
records may inspect any record or copy of a record in camera; provided,
however, that where a record has been withheld on the basis of a claim of the
attorney-client privilege, the supervisor of records shall not inspect the record
but shall require, as part of the decision making process, that the agency or
municipality provide a detailed description of the record, including the names
of the author and recipients, the date, the substance of such record, and the
grounds upon which the attorney-client privilege is being claimed. If an
agency or municipality elects to provide a record, claimed to be subject to the
attorney-client privilege, to the supervisor of records for in camera inspection,
said inspection shall not waive any legally applicable privileges, including
without limitation, the attorney- client privilege and the attorney work product
privilege. The supervisor of records shall issue a written determination
regarding any petition submitted in accordance with this section not later than
10 business days following receipt of the petition by the supervisor of records.
Upon a determination by the supervisor of records that a violation has
occurred, the supervisor of records shall order timely and appropriate relief. A
requestor, aggrieved by an order issued by the supervisor of records or upon
the failure of the supervisor of records to issue a timely determination, may
obtain judicial review only through an action in superior court seeking relief
in the nature of certiorari under section 4 of chapter 249 and as prescribed in
subsection (d).

(b) If an agency or municipality refuses or fails to comply with an order issued
by the supervisor of records, the supervisor of records may notify the attorney
general who, after consultation with the supervisor of records, may take
whatever measures the attorney general considers necessary to ensure
compliance. If the attorney general files an action to compel compliance, the
action shall be filed in Suffolk superior court with respect to state agencies
and, with respect to municipalities, in the superior court in the county in
which the municipality is located. The attorney general shall designate an
individual within the office of the attorney general to serve as a primary point
of contact for the supervisor of records. In addition to any other duties the
attorney general may impose, the designee shall serve as a primary point of
contact within the office of the attorney general regarding notice from the
supervisor of records that an agency or municipality has refused or failed to
comply with an order issued by the supervisor of records.
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(c) Notwithstanding the procedure in subsections (a) or (b), a requestor may
initiate a civil action to enforce the requirements of this chapter. Any action
under this subsection shall be filed in Suffolk superior court with respect to
agencies and, with respect to municipalities, in the superior court in the county
in which the municipality is located. The superior court shall have available
all remedies at law or in equity; provided, however, that any damages awarded
shall be consistent with subsection (d).

(d)(1) In any action filed by a requestor pursuant to this section:

(i) the superior court shall have jurisdiction to enjoin agency or
municipal action;

(i1) the superior court shall determine the propriety of any agency or
municipal action de novo and may inspect the contents of any
defendant agency or municipality record in camera, provided,
however, that the in camera review shall not waive any legally
applicable privileges, including without limitation, the attorney- client
privilege and the attorney work product privilege;

(ii1) the superior court shall, when feasible, expedite the proceeding;

(iv) a presumption shall exist that each record sought is public and the
burden shall be on the defendant agency or municipality to prove, by a
preponderance of the evidence, that such record or portion of the
record may be withheld in accordance with state or federal law.

(2) The superior court may award reasonable attorney fees and costs in any
case in which the requester obtains relief through a judicial order, consent
decree, or the provision of requested documents after the filing of a
complaint. There shall be a presumption in favor of an award of fees and
costs unless the agency or municipality establishes that:

(1) the supervisor found that the agency or municipality did not violate
this chapter;

(i1) the agency or municipality reasonably relied upon a published
opinion of an appellate court of the commonwealth based on
substantially similar facts;

(ii1) the agency or municipality reasonably relied upon a published
opinion by the attorney general based on substantially similar facts;

(iv) the request was designed or intended to harass or intimidate; or

(v) the request was not in the public interest and made for a
commercial purpose unrelated to disseminating information to the
public about actual or alleged government activity.
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If the superior court determines that an award of reasonable attorney fees or
costs is not warranted, the judge shall issue written findings specifying the
reasons for the denial.

(3) If the superior court awards reasonable attorneys' fees and other litigation costs
reasonably incurred to the requestor, it shall order the agency or municipality to
waive any fee assessed under subsection (d) of section 10. If the superior court does
not award reasonable attorneys' fees and other litigation costs reasonably incurred to
the requestor, it may order the agency or municipality to waive any fee assessed
under said subsection (d) of said section 10. Whether the superior court determines to
waive any fee assessed under said subsection (d) of said section 10, it shall issue
findings specifying the basis for such decision.

(4) If a requestor has obtained judgment in superior court in a case under this section
and has demonstrated that the defendant agency or municipality, in withholding or
failing to timely furnish the requested record or any portion of the record or in
assessing an unreasonable fee, did not act in good faith, the superior court may assess
punitive damages against the defendant agency or municipality in an amount not less
than $1,000 nor more than $5,000, to be deposited into the Public Records Assistance
Fund established in section 35DDD of chapter 10.

(e) Notwithstanding any other provision of this chapter, the attorney general may, at any
time, file a complaint in Suffolk superior court with respect to agencies and, with respect to
municipalities, in the superior court in the county in which the municipality is located, to
ensure compliance with this chapter and may further intervene as of right in any action
filed in accordance with this section. In any action filed or in which the attorney general
has intervened under this subsection, paragraphs (1) and (4) of subsection (d) shall apply
and any public records the court orders produced shall be provided without a fee.

1973 Mass Acts c. 1050, § 6

The provisions of clause twenty-sixth of section seven of chapter four of the General Laws,
as amended by section one of this act, shall not be construed to exempt any record which
was a public record on the effective date of this act from said clause twenty-sixth.
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